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Mary E. Vandenack, J.D., ACTEC, CAP®, COLPM®, Accredited Estate
Planner® (DIStIthISheC_I,) is a hlghly regarded practitioner in the areas of
tax, trusts and estates, private wealth planning, asset protection planning,
business and business succession planning, and philanthropic strategies.
Mary also has expertise in mental health law and professional licensing.
Mary’s practice serves businesses and business owners, executives, real
estate developers and investors, health care providers, companies in the
financial industry, and t_ax-exeth organizations. Mary is a member of the
American Bar Association Real Property Trust and Estate Section where she
serves on Council. Mary is a member of the American Bar Association Law
Practice Division where she currently serves as Chair. I_\/IaQ/ has been named
to ABA LTRC Distinguished Women of Legal Tech, received the James Keane
Award for e-lawyering, and serves on ABA Standing Committee on Information
and Technology Systems. Mary is a frequent writer and speaker on tax,
benefits, asset protection planning, and estate planning topics as well as on

ractice ma_na%ement topics including improving the delivery of legal services,
echnology in the practice of law and process automation. Mary hosts a
podcast: Legal Visionaries. hitps://maryvandenack.com/podcast/
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Disclaimer

* This presentation is for informational and educational purposes
only and does not constitute legal, tax, or financial advice. The
information presented does not create an attorney-client
relationship. Attendees should consult qualified legal and tax
counsel regarding their individual circumstances before
Implementing any planning strategy.
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THE MANY FACES OF
ESTATE AND LIFE
PLANNING

It's Not About a Trust and Will



What Is Involved in Estate Planning?

 Incapacity Planning — What happens upon incapacity?

* For some, what happens while you are alive but incapacitated may matter more than when
you are dead.

» Asset Protection Planning
* Protect assets from lawsuits, bad actors, creditors.

* Tax Planning

» Optimizing tax efficiency enhances maximizing wealth.

* Income Taxes (can you move some income out of state? Use multiple income tax brackets?)
» Estate Taxes — federal and state.

* Financial Planning

. I\/Il_aximizing wealth is part of ensuring you have enough to provide for yourself as long as you are
alive.
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What Is Involved in Estate Planning? (cont.)

 Trusts and Wills

 Trust and wills specify what happens to your assets after you pass away.

» Coordination of trusts and wills with all assets is necessary to protect testamentary intent
regarding ultimate disposition.

* Retirement Asset Planning
« Minimum Required Distributions.
» Qualified Charitable Distributions.
 ROTH-rollovers.

* Generational Planning
 Providing for Grandchildren.
529 Plans, Lifetime Trusts, Trust Provisions at Death.
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What Is Involved in Estate Planning”? (cont. 2)

* Philanthropic Planning
* Impact Based Planning.
» Tax Effective Planning.
» Current trends often involve collaboration between for profit and non-profit.

* Name, Likeness and Reputation
» Nebraska recognizes post-mortem right of publicity; can be a transferable asset.
* Intellectual Property.

 Situs Planning
e Can | create/move a trust to another state?
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What Is Involved in Estate Planning? (cont. 3)

* Unique Assets
* Crypto currency
« Artwork
« Surgery Center Interest
 Digital Assets
« Guns

 Family Dynamics
* Blended Families
» Disabled Beneficiaries
« Estranged Family Members

 Probate Avoidance
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Maximizing Wealth is part of estate
planning

e Optimize Tax Efficiency e Diversify Income Streams
e Tax Minimization
o Tax Deferral e Reduce Debt (sometimes)

e Tax Leveraging Strategies

e Clear Financial Goals * Asset Protection

e Budgeting e Professional Advice — Use a Team

e Save and Invest — Invest Strategically Continuous Self - Education
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Why Estate Planning Helps Maximize
Wealth

e Asset Protection  Incapacity Planning
e Tax Minimization e Health care and Long-Term Care
Planning

e Probate Avoidance
e Family Harmony

e Business Succession Planning
e |egacy Preservation

e Asset Allocation & Management
e Professional Team of Advisors
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Engage Advisors Who Collaborate

e Attorney, Accountant, Investment Advisor, Insurance Agent, Property and Casualty
Agent.

e Your Plan Deserves Collaboration.
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Use Al and Advisors WWho Use Al

o Artificial Intelligence Is Confident --
e But Not Always Right.

e \Walk in with a copy of your estate and tax planning
conversation with Al!
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CORE ESTATE AND TAX
PLANNING
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Revocable Trust

* A revocable trust is a type of trust that can be revoked, changed, or

amended at any time by the person who created the trust.
 The person who creates a revocable trust is typically referred to as a settlor or a
grantor and often acts as trustee while alive and with capacity.

« A revocable trust for each spouse (versus a joint trust) should be an estate

planning basic.

Incapacity Planning.

Asset protection for survivor.
Tax Planning.

Probate Avoidance.

Control of Disposition.
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Estate Plan Implementation Is Important

e The primary reason estate plans fail is failure to implement (the second reason is failure to review).

e Trusts should be funded during life.
o Retitle Assets to Trust AND verify there is no contractual TOD that will prevail over the trust.
e Transfer on death designations pose many issues but the important is that using TODs gets an F for
incapacity planning.
e Transfer on death designations are the number one way that attorneys-in-fact and others engage in
interference with testamentary intent.

e Consider All Beneficiary Designations. Should trust be named as beneficiary? If trust is not
beneficiary, should an asset that passes outside of the trust be part included in calculating a

beneficiary’s share of the entire estate (including assets in trust and assets outside of the trust)?
e Decision Needs to Be Intentional.
e Tax Considerations May come into play.

e Coordinate Business Interests and Agreements.
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The Pour-over Wil

e A pour-over will is a complement to a revocable trust. Pour-over will picks up any assets
not titled in trust and “pours them over” to the trust.

e Pour-over will serves as a back-up to a trust that fails by establishing a trust that is the
same as any trust that may have failed.

e Pour-over will results in privacy with respect to assets transferred to trust during life and
only assets not transferred to trust have to be identified in probate.

e |f all assets are transferred to trust during settlor’s life and all beneficiary designations
are coordinated, pour-over will may never be needed.
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Financial Power of Attorney

+ A financial power of attorney authorizes another person to make financial
decisions for you. The person creating the financial power of attorney is
referred to as the principal. The person named to make decisions for you is

called an attorney-in-fact.
« Durable power of attorney commences at creation. So consider carefully who you
appoint!
« Springing power of attorney requires showing of incapacity. This may be tempting but
partially defeats the purpose of putting one in place.

« Consider naming co-attorneys in fact.
« Understand and consider the HOT POWERS.
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Health Care Directives

« Terminology varies from state to state.

« Generally:
» Power of Attorney for Health Care
» Declaration or Right to Die Wil
» Medical End-of Life Sustaining Order
* Mental Health Directives
» Supported Decision-making

* Right to Die provisions can be incorporated into power of attorney for
health care, resulting in more protections for patient.
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Uniform Health Care Decisions Act

* This is a new act approved by Uniform Law Commission in 2023.

« Capacity standards are clearer and someone declared incompetent can
challenge the same.

* Provisions consider the modern family in designating default surrogates.

« Options related to decision-making are expanded and consider medical
disagreements on certain issues.

* Mental health provisions can be included.

* More details for end of life preferences can be specified.
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ASSET TRANSFER
COORDINATION IN
ESTATE PLANNING
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Different Assets Pass Differently

» Assets that are not titled in trust and do not name a beneficiary will pass via probate.
Real Estate without a TOD.

Business Interests.

Bank Accounts without a POD.

Personal Property.

Intellectual Property.

« Some assets pass by contractual designation. - . _
« A life insurance policy passes by beneficiary designation. If no beneficiary is designated, the policy
will control the recipient of the proceeds. . . o . _
« Retirement accounts pass by beneficiary designation. If no beneficiary is designated, the account
agreement will control how the proceeds pass.
* Annuities are a contractual asset.

« Some assets pass by operation of law (joint tenancy, tenancy by entirety).

* If assets are titled in trust, disposition is controlled by the trust; HOWEVER, be sure that
the trust controls by ver!f?_/mg there are no beneficiary designations. Contractual
designations override trust titling.
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Fund Revocable Trusts

« Best estate planning practices involve funding revocable trusts.

* Incapacity Planning (a family POA typically wants to be with an ill family
member rather than running around transferring assets to trust).
« Conservatorship is avoided.

 Probate avoidance.

« A TOD designation can avoid probate but doesn’t necessarily provide
iIncapacity planning.

« A trust can provide for beneficiary succession. A beneficiary designation can
do so but it can get complicated and financial institutions push back.
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ADDITIONAL WEALTH
TRANSFER TOOLS
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Irrevocable Trusts

» SLATSs (spousal access trusts).

* GRATSs (grantor retained annuity trusts).

* Dynasty Trusts (a generation skipping trust on steroids).
« IDGTS (intentionally defective grantor trusts).

* Life Insurance Trusts.
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Retirement Plan Trusts

« Significant Qualified Plan Assets Can Pose Tax, Asset Protection and Disposition
Challenges.

» A Trust (or trust share) designed specifically to consider the compex rules regarding
eligible designated beneficiaries and distributions can allow the retirement plan owner to
achieve multiple objectives in one vehicle.

* Retirement Trust Can include A Charitable Share.
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Consider a Family Management Company

e A family management company can be used for a family with multiple trusts and/or entities.
e Asset protection can be achieved.
e Management company must qualify as a trade or business.

e Use of a management company can make otherwise non-deductible expenses deductible.
e Various entities can pay management fees to management company.
e Management company pays legal and accounting for family members that might otherwise be non-deductible.
e Aslong as entity qualifies as a trade or business, expenses are deductible.

e Management company creates a way to involve family members in the business (although for the
philanthropic family, the non-profit entities might be the place to start).

e This approach can be done in conjunction with a family office.
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Family Limited Partnership or LLC

e A family entity may be formed for one or more individuals who contribute assets to the entity.

e One of the primary purposes of forming an entity and contributing assets to the same is to provide asset
protection for family wealth.
e Assets transferred to entity can be shielded from potential creditors, lawsuits, and claims.

e ltis not necessary for a family to have significant wealth to achieve asset protection from wrapping entities around
assets.

e Generally, investment accounts can and should have an LLC wrapped around the account.

e Afamily entity facilitates estate planning by bringing family assets into one or more entities. Depending on the

assets transferred to the family entity, there may be discount opportunities in transferring assets into the
entity.

e To the extent desirable, interests in the family entity can be transferred to family members over time. Estate
freezes can be achieved by transferring high growth assets to family members.
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Family Limited Partnership or LLC (cont.)

o Family entity interests may be eligible for discounting due to restrictions on transferability, lack of control, and
lack of marketability.

e Senior family member can retain a fair amount of control in a properly designed structure.

e Family entities require excellent documentation created by someone familiar with the rules for asset protection
planning and strategies related to the objectives of the family business.

o Family entity must typically have non-tax purposes to withstand IRS scrutiny.
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Directed Trusts

» Directed trusts are a trust design that separates fiduciary functions so that different people
or institutions control different aspects of the trust while an “administrative” or “directed”
trustee carries out those directions.

* The structure is widely used in private wealth planning to pair a corporate trustee’s
administrative strength with family or specialist control over key decisions.

 In a directed trust, the trust instrument allocates authority to one or more “directors”
(sometimes called trust advisers, investment advisers, distribution advisers, or a trust
protector) to issue binding directions to a trustee.

* A directed trust can have a charitable advisor or director.

» Directed trusts take advantage of jurisdictional arbitrage.
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Non-Grantor Trusts

* A non-grantor trust is a separate taxpaying entity for federal income tax purposes.

A non-grantor trust can be used to avoid state income tax.

A non-grantor trust can be used for income tax shifting.

A transfer to a non-grantor trust is a completed gift for federal gift tax purposes.

A non-grantor trust provides asset protection.

A non-grantor trust can provide a SALT deduction workaround.
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ASSET PROTECTION
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What Is Asset Protection?

» Asset protection is about arranging access, ownership, control and management of
assets in a manner that reduces exposure of assets to the risk of claims of creditors.

» Asset protection planning has long been an inherent part of estate planning; however,
2025 has reflected significant growth in asset protection planning.

» Current Asset Protection Trends:
 Jurisdictional Diversification
 Domestic Diversification
» International Diversification
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Who Needs Asset Protection?

 Anyone with assets.
* Business owners.

« Those in high-risk professions such as physicians, health care generally, accountants,
investment advisors, real estate developers, trucking, engineers, construction,
manufacturing, agricultural, food processing, and private aircraft pilots.

» Those in high-risk corporate capacities (CEO/director/officer) with publicly traded
companies.

» High profile positions (entertainer, sports figure, politician).
* Those engaging in risky hobbies (recreational pilot, fast cars, motorcycles).
« THE UNITED STATES LEGAL SYSTEM IS CREDITOR FRIENDLY.
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Asset Protection Basics

* The foundation is a basic estate plan.

» Review Insurance — in detail. |dentify specific risks and make sure they are covered.
* Know and use state exemptions.

* Use LLCs!

* Wrap LLC’s around investments (which can also have tax benefits).

« AWyoming LLC is great for a single member disregarded entity.

* For multi-member LLC’s, consider states with no income tax and favorable creditor protection rules for LLCs.
» Consider trusts for life for your beneficiaries. Let them become a trustee at some point

rather than deciding on specific ages of distribution (the responsible 25 year old may be in a
terrible place at 45).

mary@maryvandenack.com




Privacy Aids Asset Protection

* Revocable trust
« Use a trust name other than the settlor's name.
* Fund the trusted during lifetime.
« Use a wrap-around entity as a trustee.
» Authorize attorneys in fact to act under the trust on behalf of the trustee.

» Use Entities — LLC’s, Limited Partnerships and even old-fashioned corporations in certain

cases.
* Holding an asset in an entity can obscure individual ownership.

 Create LLC's to hold real estate, investment accounts and businesses.

« Ownership can be made further anonymous by using registered agents and nominee
managers other than the owners.
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Protection of Settlor and Beneficiaries of
Trusts

« Use a Directed Trust to Provide Flexibility.

« Establish Trusts in Favorable Jurisdictions.
« Be aware of the ability of a trust to move to a new state and have that built in to your trust.
» Rethink distribution standards. If the beneficiary can get it, so can a creditor.

» Be aware of the trend treating trusts created by parents for their children as marital assets
in divorce.

» Review your spendthrift clause. A spendthrift clause should not be a “template.”

» Specify that asset protection is a material purpose of your trust.
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GRANDCHILDREN
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Direct Gifts to Grandchildren

* Annual Exclusion Giftin o _
« Each individual can make an annual exclusion %Ift of $19,000 per person in 2026.
« The "annual exclusion concept” means that a qualifying gift does not use part of the
donor’s lifetime estate and gift tax exemption.

» Five Year Funding to 529 Account (“Superfund_ing”? _

$95,000 can be contributed in one year and is allocated over five years.

If you contribute $1OO,OOO,5you have used part of your lifetime exemption.
Béeware of the overfunded 529s.

529 account is outside the estate of the donor.

* Direct Payment of Tuition and Medical Expenses _ _
« Payments can be made in addition to annual exclusion gifts.

 UTMA Accounts o
« Child gains sole control at age of majority.

e Trusts for Minors
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Trust Structures For Grandchildren

 Irrevocable Trusts Created During Settlor Lifetime For Grandchildren
» Assets in trust will be outside the estate of settlor.
« Trust will provide asset protection for beneficiary grandchildren.
« Trust can be created in a low income tax jurisdiction and reduce state income taxes.

« Establish a Grandchildren Share in Revocable Trust (becomes irrevocable at
death of settlor).

« Dynasty Trusts take advantage of generation skipping tax exemption.

 (Considerations:
* Pot Trusts vs. Separate Shares.
* |ncentive Provisions.
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Educational Funds

« Section 529 Plan
« 529s are a great strategy.
« Consider making your trust the successor trustee.

« Direct Tuition Payments coordinated with any 529 plans.
« Note that you use your annual exclusion when funding a 529 plan but you can make direct
payments without using annual exclusion.

» Assist Grandchild in Finding Scholarship Funds through Private Foundations and DAFs
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Trust Design for Grandchildren

« Distribution Standards.
* Incentive Provisions.

« Blended Families.

» Special Needs.

* Unborn Grandchildren.

« Conduit and accumulation trusts for grandchildren.
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Generation Skipping Planning

 The generation skipping tax is a tax that applies to gifts to recipients more than one
generation below donor (grandchildren).

« Each individual has an exemption from the generation skipping tax.

* Annual exclusion gifts given directly to a grandchild do not use your generation skipping
tax exemption. (Direct skip)

» Gifts to a trust require more care to avoid use of the generation skipping exemption;
however, effective use of the generation skipping exemption in transfers to trust can

transfer significant wealth to grandchildren. (Transfers can be overdone!)
 Remember to consider a jurisdiction other than Nebraska.
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PHILANTHROPY

Some charitable strategies work for tax purposes even with no
charitable interest



Philanthropic Impact

« Community strength.
« Health, Education, Music, Arts, Greenspace.
« Scholarships.

 Collaborations and Partnerships.
* Innovation and progress.
* Legacy.
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Charitable Planning

e Outright gift, during life or at death, is easy and simple. If a direct gift is desirable, consider lifetime gifts for
income tax purposes.

e Gifts at death reduce estate tax exposure for the client with such exposure.
e An alternate to an outright gift at death can be a provision in a trust that includes distribution of a percentage of
income to charities. This creates an income tax deduction from the trust income, which is subject to income taxes

at very low threshold.

e Gifts to charities can be provided in a way that such gifts can be a “charitable drain” to reduce the size of an
over-performing trust where there are concerns about beneficiaries receiving too much.

mary@maryvandenack.com




Donor-Advised Fund?

« A Donor-Advised Fund (DAF) is a charitable giving vehicle that allows donors to contribute
assets, which are then invested and managed by a sponsoring organization. The donor
retains the ability to recommend grants to qualify charities over time.

The donor receives an immediate charitable deduction for the donation to the donor advised fund.
The contribution to the donor advised fund grows tax free.
The donor’s contribution must be irrevocable.

The donor can continue to make recommendations regarding qualified charities for purposes of
grants from the sponsoring organization; however, it is important to note that the charitable
donation must be irrevocable and actual control cannot be retained by the donor.

Many donor advised funds allow family members to be involved in philanthropy.
Donors may make donations of cash, stock or non-publicly traded assets.

mary@maryvandenack.com




What Is a Donor-Advised Fund?
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Who does the donor-advised fund work for?

» A donor-advised fund works well for:
« A donor who wants immediate tax benefits but is not ready to choose specific charities.
« A donor who wants to streamline charitable giving.
« A donor who is considering but not ready to commit to starting a private foundation.

« A donor who wants to involve family in strategic, long-term philanthropy without
complexity.

« Donor wants to create a legacy without using a private foundation.

« A donor-advised fund is not designed for making Grants to individuals,
political organizations or private non-operating foundations.
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What Is a Private Foundation?

* A private foundation is a type of 501(c)(3) organization that's
primarily funded by a single donor, family, or corporation, rather
than broad public support. A private foundation is often used to
create a lasting philanthropic legacy, control where charitable
funds go, and obtain tax advantages. Private foundations can be
governed by their donors or a board consisting of family members
or individuals chosen by the donors.

* Private foundations are often criticized for the complexity of
managing but this criticism is not particularly accurate and this
strategy works very well in the right situation.
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Who does the private foundation work for?

» The private foundation is an excellent tool for cultivating family philanthropy at multiple
generations.

» The private foundation works well for an individual or family who would like to create a legacy
through scholarships or other grants to individuals.

. Thte_tprivate foundation allows the donor greater control over the charitable activities of the
entity.

» The private foundation allows the donor to align the activities of the foundation with the
donor’s personal objectives in a manner that can create a family legacy.

 Private foundation can be beneficiary of charitable lead trust, charitable remainder trust and
other trusts.

» The private foundation does have distribution requirements, self dealing rules and requires
active management.
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Qualified Charitable Distribution (QCD)

* IRA owners age 70% or older can donate up to $108,000
(2025 amount as indexed for inflation) per year directly
from their IRA to a qualified charity without incurring
income taxes on the distribution.

* This can satisfy the required minimum distribution (RMD)
for those that are subject to the same (currently age 73).
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How the QCD works

« A QCD requires that the amount of the charitable contribution be transferred
directly from an IRA to charity.

 The QCD is reported on the donor’s income tax return but is not considered
taxable income.

* This results in a lower AGI and taxable income relative to various limits that are
calculated on the same.

« QCD's are limited to traditional iras.
* The maximum annual QCD is adjusted for inflation.
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Charitable Beneficiary of an IRA

A charity can be named as the beneficiary of an IRA.

 When a charity is the name to beneficiary, the charity can receive the IRA
assets and no income tax is paid on the assets.

 Directly naming the charity is typically more efficient and tax beneficial then naming an
estate or trust as beneficiary and then directing the payments be made to charity.

« THERE ARE EXCEPTIONS SUCH AS WHEN A BENEFICIARY DECISION MAY BE MADE POST
DEATH.

* For an estate subject to estate taxes, naming a charitable beneficiary will
result in a charitable deduction for the estate.
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Current Philanthropy Trends

e Gifting During Life Rather Than Death for those not subject to estate tax.
e Permitting Charitable Distributions from Trusts.

e Non-Charitable Trusts.

e Charitable Advisors in Directed Trusts.

e The 501(c)(4) — social welfare organization.

e Program Related Investments.

e Fiscal Sponsorship

e Charitable LLC

e Social Impact Bonds
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AME IMAGE LIKENESS

NIL is not just for athletes
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Name Image Likeness

» NIL refers to the legally protectable economic interest in a person's identity and the right
to control and profit from its commercial use.

* NIL Rights and related issues are increasingly arising outside celebrity estates due to Al
voice cloning, influencer monetization, and platform licensing.

« Even a modest estate may hold descendible publicity or likeness rights.
» At present, state law controls the scope of NIL and what attributes are protected.

* NIL can be includable in the gross estates as a property right, requiring valuation at

market value. Valuation depends on projected licensing income existing deals, and
marketability.
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Protect and Address Name and IP

* Intellectual property is an estate asset.

Patents, licenses, royalty streams and licensing agreements are estate assets.

Copyrights in textbooks, CME materials and publications may be estate assets.

Many states address post-mortem right of publicity as a transferable asset.

Protect professional brand and social media. Address who controls after death.

Protect named legacy arrangements.
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Digital Replica

« Adigital replica is a realistic synthetic depiction of a person's voice, image or
performance.

« The US copyright office uses the term for depictions that are difficult to distinguish from
reality and be can be created with or without the use of Al.

 In response to Al cloning and deep fakes, a number of states have enacted targeted
digital replica provisions.
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THANK YOU




Additional Information

* Mary E. Vandenack mary@maryvandenack.com

e Twitter: mvandenack
e Linkedin: https://www.linkedin.com/in/mary-vandenack-508020a/

* Instagram: mvandenack

* Maryvandenack.com
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